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M1 ANN WALSH BRADLEY, J. This case is before the court
in an unusual procedural posture. El i zabeth Parker and the
Estate of Robert Parker (collectively, "Parker") filed a
petition for review of two orders of the court of appeals, which
di sm ssed and denied Parker's appeals of a circuit court order
conpel ling arbitration.? In response, Beverly Enterprises-
Wsconsin, Inc. d/b/la Golden Age Nursing Home and other
defendants (collectively, "Beverly Enterprises”) filed a notion
to dismss the petition for review W address here the notion
to dismss the petition.

12 The decision to accept or deny a petition for review
is within the discretion of this court. Ws. Stat. (Rule) 8§
809.62(1r). Nornmally, questions raised prior to our issuance of
an order granting or denying a petition for review would not
merit a published opinion. However, the questions raised by
Beverly Enterprises’ notion to dismss presented inportant and
unresol ved issues of Wsconsin |law that warranted supplenentary
briefing and oral argunents. We publish this order to provide
needed guidance to litigants and to the court of appeals.

13 Beverly Enterprises’' primary argunent is that under

Teansters Union Local No. 695 v. County of \Wukesha, 57

Ws. 2d 62, 203 N.W2d 707 (1973), Wrthington v. Farnmers |Ins.

Exch., 64 Ws. 2d 108, 218 N W2d 373 (1974), and Ws. Stat.

! Estate of Parker v. Beverly Enterprises, Inc., No.
2008AP2440- LV, unpublished order (Ws. C. App. Nov. 17, 2008),
reviewing an order of the circuit court for Lincoln County, Jay
R Tlusty, J.
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§ 788.15,%2 this court lacks jurisdiction to consider the petition
for review because orders conpelling arbitration are not
appeal abl e. It further clains that when the court of appeals
denies permssion to file an appeal, this court is not permtted
to review the court of appeals' discretionary decision.

14 Because the reasoning underlying the Teansters and

Wbrt hi ngt on deci sions no |onger reflects Wsconsin's approach to

appellate jurisdiction, the interpretation of W' s. St at .
§ 788.15 advanced by those cases no |longer conports wth
Wsconsin law. Further, although we have repeatedly stated that
we wll not review the court of appeals' decision to deny |eave
to appeal, our refusal is not based on lack of jurisdiction.
Rather, it is based on practice, rooted in concerns for judicia
adm nistration and respect for the court of appeals' exercise of
di scretion.

15 We need not decide here whether appeal of a circuit
court order conpelling arbitration is a perm ssive appeal or an
appeal as of right.® Under either circumstance, Article VI, § 3
of the Wsconsin Constitution provides that this court has

jurisdiction to review an order issued by the court of appeals.

2 All references to the Wsconsin Statutes are to the 2007-
08 version unl ess otherw se indi cated.

3 Although the parties discussed the procedures for
appealing orders of the circuit court, they did not brief or
argue whether an order conpelling arbitration should be
understood as a perm ssive appeal or an appeal as of right.
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Accordingly, we deny Beverly Enterprises’ notion to dismss the
petition for review*
I

16 On June 18, 2004, Robert Parker was admtted to the
Gol den Age Nursing Honme in Tomah, W sconsin. As his durable
power of attorney, his wife Elizabeth signed various docunents
for the purposes of his adm ssion. One of these docunents was a
"Resident and Facility Arbitration Agreenent."

M7 Robert Parker died six nonths after his adm ssion.
Eli zabeth Parker and the Estate of Robert Parker filed a
conplaint in the Grcuit Court of Lincoln County. The conpl aint
all eged various breach of contract and tort clains against
Beverly Enterprises.

18 In its answer , Beverly Enterpri ses raised the
arbitration agreenent as an affirmative defense. It then filed
a notice of notion and notion to stay the judicial proceedings
and conpel arbitration pursuant to the arbitration agreenent.

19 In an oral ruling, the circuit court determ ned that

the arbitration agreement was valid under Ws. Stat. § 788.01.°

* This court previously advised the parties that the ordered
briefing and argunent would be limted to the threshold question
of jurisdiction, not whether we should accept or deny the
petition for review See infra, 115. A separate order
addressing the nmerits of the petition for review is also issued
t oday.

> Wsconsin Stat. § 788.01 provides:

A provision in any witten contract to settle by
arbitration a controversy thereafter arising out of
the contract, or out of the refusal to perform the
whol e or any part of the contract, or an agreenent in

4
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It also determned that the agreenent was neither procedurally
nor substantively wunconscionable. Having determned that the
arbitration agreement was valid and enforceable, the court
granted Beverly Enterprises’ notion to stay proceedings and
conpel arbitration pursuant to Ws. Stat. § 788.02.°

110 Parker filed a petition for |eave to appeal. Wen a
party wshes to appeal a judgnent or order that 1is not
appeal able as a matter of right, it is necessary to request
| eave to appeal pursuant to Ws. Stat. § 808.03(2) and § 809. 50.

11 Shortly thereafter, Parker also filed a notice of
appeal . A notice of appeal, filed pursuant to Ws. Stat.
8§ 808.03(1) and § 809.10, indicates an appeal of a final
judgnent or a final order which may be appealed as a matter of

right.

witing between 2 or nore persons to submt to
arbitration any controversy existing between them at
the tinme of the agreenent to submt, shall be valid,
irrevocabl e and enforceable except upon such grounds
as exist at law or in equity for the revocation of any
contract.

® Wsconsin Stat. § 788.02 provides:

If any suit or proceeding be brought upon any issue
referable to arbitration under an agreenent in witing
for such arbitration, the court in which such suit is
pendi ng, upon being satisfied that the issue involved
in such suit or proceeding is referable to arbitration
under such an agreenent, shall on application of one
of the parties stay the trial of the action until such
arbitration has been had in accordance with the terns
of the agreenent, providing the applicant for the stay
is not in default in proceeding with such arbitration.
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12 In an unpublished order, the court of appeals stated:
"To the extent the appellants/petitioners believe the subject
order is appeal able as of right, our suprene court has held that
an 'order conpelling subm ssion of a dispute to arbitration is
not appeal able' under Ws. Stat. 8§ 788.15." (G ting Teansters
57 Ws. 2d at 67.) The court of appeals' order dismssed the
notice of appeal "for lack of jurisdiction.”

13 The court of appeals al so addressed Parker's petition
for leave to appeal. It concluded: "[T]he petition fails to
establish that granting interlocutory appeal would acconplish
any of the purposes set out in Ws. Stat. § 808.03(2)." Thus,
the court of appeals denied Parker's petition.

14 Parker filed a petition for review in this court. I n
response, Beverly Enterprises filed a notion to dismss the
petition for review, stating that this court |acks jurisdiction
to review a circuit court order conpelling arbitration. Par ker
replied, asserting that this court has |imted jurisdiction to
address whether an arbitration agreenent is valid under Ws.
Stat. 8§§ 788.01 and 788.02 prior to arbitration.” W ordered
suppl enmental briefs and oral argunments on the question of this
court's jurisdiction to consider the petition for review

15 In an order dated March 4, 2010, we further clarified
that oral argument would be Ilimted to the question of

jurisdiction: "Thi s court must deci de  whet her it has

" The Wsconsin Association for Justice filed an anmicus
brief in support of Parker and also asserts that this court has
jurisdiction.
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jurisdiction to consider the petition for review filed on
Decenber 12, 2008. The argunents addressed to the court on
April 16 are to be I[imted to whether the court has jurisdiction
to accept the pending petition. The nerits of the petition for
review wi |l not be considered at this tine."

I

116 Because this case is before the court in an unusual
procedural posture, it is inportant to clarify the issues before
the court. Both parties agree that the circuit court had
jurisdiction over Parker's conplaint. They also agree that the
circuit court had jurisdiction to evaluate the validity of the
arbitration agreenent under Ws. Stat. 8§ 788.01 and to stay the
proceedi ngs and conpel arbitration under Ws. Stat. 8§ 788.02.

117 The parties disagree, however, about whether the
circuit court's order staying the proceedings and conpelling
arbitration was appeal abl e. In this court, the question has
been phrased by the parties as one of jurisdiction—that is,
whet her this court has jurisdiction to consider the petition for
revi ew.

18 Beverly Enterprises argues that the question of this
court's jurisdiction has already been resolved. It asserts that
under Ws. Stat. 8§ 788.15 and I|ongstanding case |aw, orders
conpelling arbitration are not appeal abl e.

19 Wsconsin Stat. 8§ 788.15 provides: "An appeal my be
taken from an order confirmng, nodi fying, correcting or
vacating an award, or from a judgnent entered upon an award, as
from an order or judgnent in an action.” In the md-1970s,

7
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Teansters and Worthington interpreted this | anguage to nean that

the supreme court had no jurisdiction to review an order
conpelling arbitration

120 Beverly Enterprises argues that the legislature's
failure to amend the [|anguage of Ws. St at . § 788.15
denonstrates the legislature's agreenent with the Teansters and

Wor t hi ngt on deci si ons. In its menmorandum in support of the

nmotion to dismss, it explained:

Had the Wsconsin Legislature taken issue with the
interpretation this Court gave to Ws. Stat. 8§ 788.15
or its predecessor, Ws. Stat. 8§ 298.15, it could have
taken acti on. It could have added the phrase "orders
conpelling arbitration® to the types of orders
appeal abl e under Ws. Stat. 8§ 788.15. It has not done
So. Thus, its silence with regard to the Court's
Teansters and Wrthington decisions denonstrates
| egi sl ati ve acqui escence therein.

21 In addition, Beverly Enterprises argues that no review
of the court of appeals' denial of |leave to appeal is permtted.
We address these argunents in turn.

A

122 We begin by discussing whether this court has
jurisdiction to consider a petition for review involving an
order of the circuit court conpelling arbitration. In the 1973

case Teansters Union Local 695 v. County of Wukesha, 57

Ws. 2d 62, this <court concluded that an order conpelling
arbitration was not appeal abl e.

23 Teansters involved a dispute wunder a collective
bar gai ni ng agreenent, which provided that unsettled grievances

woul d be submitted to arbitration. |d. at 64-65. The circuit
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court entered judgnent conpelling arbitration. One of the
parties filed notice of appeal.

24 1n a published opinion, the supreme court raised sua
sponte the threshold question of jurisdiction, which had not

been briefed or argued by the parties:

A nunber of issues are raised or present thenselves on

this appeal. However, the threshold that nust be
crossed to reach any of them is the question of
appeal ability. If the order or judgnent of the tria

court directing the parties to proceed to arbitration
is not appealable, this court is without jurisdiction
to do nore than to dismss the appeal. Wil e not
raised or argued on this appeal, this basic question
of appealability must be initially resolved as it goes
to the jurisdiction of this court to hear the appea
at all.

Id. at 65-66.

125 The court determned that the answer to this question
depended on "the I|anguage of the statute of the particular
jurisdiction, if any, defining appealability or |listing or
describing the kinds of orders which are or are not appeal able.™
ld. at 67. It looked to the predecessor to the current

Ws. Stat. 8§ 788.15, which provided:

An appeal nmay be taken from an order confirmng,
nodi fying, correcting or vacating an award, or from a
judgnment entered upon an award, as from an order or
judgnent in an action.

Ws. Stat. § 298.15 (1971-72) (renunbered to Ws. Stat. § 788.15
by 1979 Ws. Act 32).

26 Based on this statute, the court concluded that only
those judgnents or orders that confirm nodify, correct, or

vacate an arbitration award are appeal able. ld. at 67. It
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reached this conclusion by applying the rule of construction,
"expressio wunius est exclusio alterius,” which neans that
express nmention of one matter excludes other simlar matters not
mentioned. 1d. at 67. Because an order conpelling arbitration
is not an order confirmng, nodifying, correcting, or vacating
an arbitration award, the Teansters court determned that it was
not appeal able, and that the court |acked jurisdiction to review
the order.® 1d. at 67.

27 The court further stated that public policy supported
its determnation that orders conpelling arbitration were not
appeal able: "[I]f at the very threshold of the proceeding the
defaulting party could appeal and thereby indefinitely delay the
matter of arbitration, the object of the |aw and the purpose of
the witten agreenent"—presumably, speedy resolution of the
di spute—would be entirely defeated." Id. at 68 (quoting
Corbett v. Petroleum Mintenance Co., 258 P.2d 1077 (Cal. App

1953)). Neverthel ess, the court recognized that the public
policy decision was a determnation for the legislature to nake:
"If [the legislature] sees wisdomin permtting such appeals, it
has only to add orders conpelling arbitration to the list of

t hose made appeal able.” 1d. at 69.

8 The Teamsters court explained that "[n]o right . . . is
lost by holding that the order to proceed with arbitration is
not appeal abl e. Under the construction given the statute, such
issues may be raised by either party, followng the resort to
arbitration, but not before. They are not erased or cut off by
such deferral.” Teansters Union Local No. 695 v. County of
Waukesha, 57 Ws. 2d 62, 70, 203 N.w2d 707 (1973).

10
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128 One vyear later, the court decided Wrthington v.

Farners | nsurance Exchange, 64 Ws. 2d 108. There, the circuit

court conpelled an insured and her insurer to arbitrate their
di spute under the ternms of their arbitration agreenent. Thi s
court applied the holding and rationale from Teansters and
concluded that the circuit court's order was not appeal abl e.

129 In the 37 years followng Teansters, the |egislature
has not added orders conpelling arbitration to the Ilist of
appeal able orders in Ws. Stat. § 788.15. Aside from being
renunbered, the statute has not been anended.

30 However, in the years since Teansters was decided, the
| egi slature has made significant and substantive changes to the
| aw governing appellate jurisdiction. These changes were
i ntroduced by constitutional anmendnent and by statute when the
court system was reorganized in 1977. After these changes, the
Teansters court's analysis does not accurately reflect
W sconsin's construct of appellate jurisdiction.

131 Prior to 1977, the suprene court was the only
appellate court in the state. Under Ws. Stat. 8§ 817.09(2)
(1975-76),° final judgnments were appeal able to the supreme court
as a matter of right. In addition, some specified non-final

orders were also appealable as a mtter of right, and

® This section was renunbered in the years prior to the
court reorganization. Wen Teansters and Wrthington were
deci ded, the relevant statute was Ws. Stat. 8§ 274.09 (1971-72).

11
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Ws. Stat. 8 817.33 (1975-1976) enunerated a long list of those

orders.

0 Ws. Stat. § 817.33 (1975-76) provided in part:

Appeal abl e orders. The follow ng orders when nade by
the court may be appealed to the suprene court:

(1) An order affecting a substantial right, nade in
any action, when such order in effect determ nes the
action and prevents a judgnent from which an appeal
m ght be taken.

(3) When an order

(a) G ant s, ref uses, continues or nodifies a
provi si onal renedy;

(b) G ants, ref uses, nodi fies or di ssolves an
i njunction;

(c) Sets aside or dismsses a wit of attachnent;
(d) Gants a new trial;

(e) Gants or overrules a notion to dism ss under s.
802.06(2) or a notion for judgnent on the pleadings
based on total insufficiency of pleaded defenses under
s. 802.06(3) or a notion to strike based on the
insufficiency of one or nore pleaded defenses under s.
802. 06(6) ;

(f) Decides a question of jurisdiction;

(g) Gants or denies a motion for stay of proceeding
under s. 801.63; or

(h) Denies a notion for summary judgnent.

(3m A party on whose notion a new trial has been
ordered may nevertheless appeal from such order for
the purpose of reviewng a denial of his notion after
verdict for judgment notw thstanding the verdict or to
change answers in the verdict.

12
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132 Orders conpelling arbitration were not on the |ist of
appeal able orders in Ws. Stat. 8§ 819. 33. Ther ef or e, to
determ ne whether such an order was appeal able, the Teansters
court looked to the statutes governing arbitration. Not finding
an order conpelling arbitration in the |ist of appeal able orders
within the statutory chapter on arbitration either, the court
concluded that such an order was not appealable and that it had
no jurisdiction to hear the appeal. The Teansters decision
conports with Wsconsin's approach to appellate jurisdiction at
the tine it was deci ded.

133 Effective August 1, 1978, the organization of the
Wsconsin court system was significantly and substantively
changed. The nost significant change was the creation of the
court of appeals. See Ws. Const. art. VII, § 5 and Ws. Stat.
§ 808. 03. Due to the addition of an internediate appellate
court, the legislature reconfigured concepts of appellate
jurisdiction.

134 Article VII, 8 3 of the Wsconsin Constitution is
titled "Suprene court: jurisdiction.” It now provides that this
court "has appellate jurisdiction over all courts,” and "[t]he

suprene court may review judgnents and orders of the court of

(4) Oders made by the court vacating or refusing to
set aside orders made at chanbers, when an appeal
m ght have been taken in case the order so nade at
chanbers had been made by the court in the first
I nst ance. For the purpose of appealing from an order
either party may require the order to be entered by
the clerk of record.

13
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appeals . . . ." Sections 3(2), 3(3). Revi ew by the suprene
court is a matter of the court's discretion, not of right. Ws.
Stat. 8 (Rule) 809.62.

35 The ~constitutional anendnents also set forth the

jurisdiction of the court of appeals. W sconsin Const. Art.
VII, 8 5(3) now provides that the court of appeals "shall have
such appellate jurisdiction in the district . . . as the
| egislature may provide by Jlaw. . . ." To fulfill its

obligation to provide for the jurisdiction of the court of
appeals, the legislature passed 1977 Ws. Act 187. That act
created Ws. Stat. 8§ 808.03, titled "Appeals to the court of
appeal s. "

136 Section 808.03 provides as foll ows:

(1) Appeals as of right. A final judgnent or a fina
order of a circuit court may be appealed as a nmatter
of right to the court of appeals unless otherw se
expressly provided by | aw.

(2) Appeals by perm ssion. A judgnent or order not
appeal able as a matter of right under sub. (1) may be
appealed to the court of appeals in advance of a final
j udgnment or order upon |eave granted by the court if
it determnes that an appeal wll:

(a) Materially advance the termnation of t he
l[itigation or <clarify further proceedings in the
[itigation;

(b) Protect the petitioner from substanti al or
irreparable injury; or

(c) darify an issue of general inportance in the
adm ni stration of justice.

137 The explanatory note in 1977 Senate Bill 525, which
became 1977 Ws. Act. 187, explained that Ws. Stat. § 808.03

14



No. 2008AP2440- LV

replaced the forner 88 817.09 and 817. 33. It further explained
that section 808.03 "represents a mmjor substantive change."

138 The "maj or substanti ve change” created by
Ws. Stat. 8 808.03 is described in the leading treatise on

W sconsi n appell ate procedure as foll ows:

[ T]he reorganization of the Wsconsin court system

replaced a long |ist of appealable orders and
judgnments with a sinple test allowing appeals as of
right only from final orders or judgnents. The

corollary to this limtation on appeals as a matter of
right is to allow appeals from nonfinal orders and
judgnents with perm ssion of the court of appeals.

M chael S. Heffernan, Appellate Practice and Procedure in

Wsconsin 8 9.1 (4th ed. 2006). The treatise further explains

"This discretionary jurisdiction to consider nonfinal orders and
judgnments replaces the exceptions in the prior procedure that
al l oned appeals as of right from many types of nonfinal orders
and judgnents." 1d., § 2.3.

139 Following the court reorganization, we no |onger |ook
to statutory | anguage "listing or describing the kinds of orders
which are or are not appeal able" to determ ne whether we have
appellate jurisdiction over a particular circuit court order.

See Teansters, 57 Ws. 2d at 67. Rat her, under the constitution

and the applicable statutes, appellate courts now have broad
jurisdiction over all orders and judgnents of the circuit court.

The reasoning of the Teansters and W rthington decisions no

| onger reflects Wsconsin's approach to appellate jurisdiction.
140 Nevertheless, sone of the policy rationale underlying

Teansters and Wrthington still ring true. The object and

15
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purpose of a witten arbitration agreenent could be easily
defeated at the very threshold of the proceeding if appeals were

permtted on a regular basis. See Teansters, 57 Ws. 2d at 68

(quoting Corbett v. Petroleum WM ntenance Co., 258 P.2d 1077

(Cal. App. 1953)). It has been the policy of this state and
this court to foster arbitration as an alternative to

[itigation. State v. P.G Mron Constr. Co., Inc., 181

Ws. 2d 1045, 1055, 512 N W2d 499 (1994). The advantages of
arbitration "lie[] in the avoidance of the formalities, delay,
and expense of Ilitigation." Id. Wen the parties have
voluntarily agreed to arbitrate their disputes, both their
intentions and these advantages are of paranount inportance.

B

41 Having concluded that Teansters, Wrthington, and Ws.

Stat. 8§ 788.15 do not prevent this court from considering the
petition for review, we turn to Beverly Enterprises' second
ar gunent . It asserts no review of the court of appeals' denial
of leave to appeal is permtted.

42 Section 808.03(2) provides the standard by which the
court of appeals exercises its discretion in determ ning whether
to grant a perm ssive appeal. The court of appeals wll grant
leave only if it concludes that doing so will (a) materially
advance the termnation of the litigation or clarify further
proceedings in the litigation; (b) protect the petitioner from
substantial or irreparable injury; or (c) clarify an issue of
general inportance in the admnistration of justice. See Ws.
Stat. § 808.03(2).

16
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143 Further, the court of appeals seldom grants perm ssive
appeal s when the party seeking | eave does not denonstrate |ikely
circuit court error and is therefore unlikely to prevail on the
merits. "[T]he court will want to ensure that an appeal wll
not sinply serve to delay and defeat the ends of justice, rather
than expedite and clarify the proceedings." Hef f ernan, supra,
8§ 9.4.

144 Here, the court of appeals denied |eave to appeal,
explaining that the criteria in 808.03(2) were not net. W have
frequently stated that we wll not review, case by case, the
court of appeals' discretionary determnation to grant or deny a

perm ssive appeal. See State v. Witty, 86 Ws. 2d 380, 272

N. W2d 842 (1978); Aparacor, Inc. v. DILHR 97 Ws. 2d 399, 403,

293 N.W2d 545 (1980) (citing State v. Jenich, 94 Ws. 2d 74, 77

n.2, 288 N W2d 114 (1980) ("When the parties agree that the
order of the circuit court is not a final order appeal able as of
right, this court will not review the court of appeals' exercise
of its discretion whether to hear the appeal.").

45 The |anguage of our case law is strong. W have
stated that "[w] here the court of appeals denies permssion to
appeal from an order conceded by the parties to be nonfinal, no
review by this court is permtted.” Aparacor, 97 Ws. 2d at
403.

146 Yet, these cases do not indicate that this court |acks
jurisdiction to review the court of appeals' order. Not hing in
the Wsconsin Constitution or the Wsconsin statutes indicates
that this court has no jurisdiction over the case. To the

17
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contrary, the Wsconsin Constitution provides that we have
"appellate jurisdiction over all <courts" and we "may review
j udgnments and orders of the court of appeals.”

147 Rather than a matter of jurisdiction, our refusal to
review the court of appeals' denial of a perm ssive appeal is a
matter of practice, based on judicial admnistration and respect
for the court of appeals' exercise of discretion. "It 1s well
settled that petitions seeking review of a court of appeals’
denial of I|eave to appeal are generally not permtted.”

Engel haupt v. United Transp. Union, No. 2007AP18-LV, unpublished

slip op., Y5 (Ws. June 10, 2008). As we explained in Aparacor,
"[a] contrary practice would divest the court of appeals of the
di scretion entrusted to it by sec. 808.03(2)." 97 Ws. 2d at
404.
11
148 1In sum because the reasoning underlying the Teansters

and Worthington decisions no longer reflects Wsconsin's

approach to appellate jurisdiction, the interpretation of Ws.
Stat. 8§ 788.15 advanced by those cases no |longer conports wth
Wsconsin law. Further, although we have repeatedly stated that
we wll not review the court of appeals' decision to deny |eave
to appeal, our refusal is not based on lack of jurisdiction.
Rather, it is based on practice, rooted in concerns for judicia
adm nistration and respect for the court of appeals' exercise of
di scretion.

149 We need not decide here whether appeal of a circuit
court order conpelling arbitration is a perm ssive appeal or an

18
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appeal as of right. Under either circunstance, Article VII, 8 3
of the Wsconsin Constitution provides that this court has
jurisdiction to review an order issued by the court of appeals.
Accordingly, we deny Beverly Enterprises’ notion to dismss the
petition for review

By the Court.—Fhe notion to dismss the petition for review

i s denied.

19
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150 DAVID T. PROSSER, J. (concurring). | join the
maj ority opinion but wite separately to enphasize that the sole
reason for hearing this matter was to address the unresolved
guestion of jurisdiction.

51 In response to Parker's petition for review, Beverly
Enterprises contended that the court |acked jurisdiction to
review a circuit court order conpelling arbitration. Maki ng an

argunent that this court lacks jurisdiction to review a circuit

court order is roughly equivalent to a mnnow taunting a
nmuskel | unge. Neither the argument nor the mnnow is likely to
survi ve.

152 Nonet hel ess, no reader should view this opinion as an
invitation for parties to appeal circuit court orders conpelling
arbitration, or file petitions for review from orders like the
order issued by the court of appeals. See Mijority op., 140.

153 Under Ws. Stat. § 788.01, arbitration agreenents are
enforceabl e "except wupon such grounds as exist at law or in
equity for the revocation of any contract.” In this case, the
circuit court admrably perfornmed its duty to determ ne whether
the arbitration agreenment was enforceable before ordering the
parties to proceed to arbitration. It analyzed in detail the
enforceability of the arbitration agreenent, including an
assessnment of both procedural and substantive unconscionability.
Begi nni ng W th pr ocedur al unconsci onability, t he court
consi dered, anong other factors, that the plaintiffs had other

options for nursing homes, the defendant's attorney drafted the
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agreenent, the agreenent was conspicuously witten and was not
in fine print, the terms of the agreenent were not
contradictory, and the agreenment was not a "take it or leave it
proposition.” Addr essi ng t he i ssue of substantive
unconscionability, the court considered that the agreenent was a
bilateral one, arbitration was to be done by a professional
arbitrator, and the Ilimtation of <clains in the agreenent
affected both parties equally.

54 1In short, the circuit court meticulously considered
the factors set out in Wsconsin law for determning both

substantive and procedural unconscionability. See Ws. Auto

Title Loans, I nc. V. Jones, 2006 W 53, 1934- 36, 290

Ws. 2d 514, 714 N.W2d 155.

55 In a very rare case in which this court reviewed a
court of appeals decision on appeal from an order conpelling
arbitration we "recognize[d] that the courts of this state nust
act wth extreme <care when they beconme involved in an
arbitration proceeding. After all, a fundanental tenet of
arbitration is that of avoiding the court system" See, e.g.,

Enpl oyers Ins. of Wausau v. Jackson, 190 Ws. 2d 597, 613, 527

N.W2d 681 (1995). This consideration is particularly strong
when appellate review could delay proceedings for several years
before arbitration could begin.

156 Appellate courts have jurisdiction to review orders

conpelling arbitration, but that does not nean they should
exercise that jurisdiction. Wen, as in this case, a circuit

court perfornms the proper |legal analysis and orders the parties
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to proceed to arbitration based upon a witten arbitration
agreenent, appellate courts should review such an order only in
t he nost extraordi nary of circunstances.

157 For the foregoing reasons, | wite separately.

58 | am authorized to state that Justice M CHAEL J.

GABLEMAN j oi ns this concurrence.
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159 ANNETTE KI NGSLAND ZI EGLER, J. (concurring). | join
the majority and agree that this court has jurisdiction to
consider this petition for review Majority op., 95. However,
the majority declines to address whether an order conpelling
arbitration is appealable as of right or only by permssion.
Id. | wite separately because | would go further and decide
that an order conpelling arbitration is not appealable as of
right. A conclusion otherwise wuld contravene our |ong-
standing policy of encouraging arbitration as an alternative to
l[itigation. For that reason | respectfully concur.

60 | <conclude that an order conpelling arbitration is
appeal able only by perm ssion under Ws. Stat. § 808.03(2). An
order conpelling arbitration is not appealable as of right
because it is not a "final order."” § 808.03(1). A final order
is an order "that disposes of the entire matter in litigation as
to one or nore of the parties." 1d. In this case, there is no
guestion that the order conpelling arbitration did not
"di spose[] of the entire matter in litigation" as to either
party, id.; rather, the order stayed the proceedings while the
case proceeded to arbitration. The Estate of Parker (the
Estate) does not argue otherw se. In its brief before this
court, the Estate conceded that the court of appeals "was
correct in reviewng the order conpelling arbitration as a non-
final order." Because an order conpelling arbitration is a non-
final order, it may be appealed only upon |eave granted by the

court of appeals. See § 808.03(2) (providing that the court of
1



No. 2008AP2440-LV. akz

appeals may grant |eave to hear an appeal from a non-final
judgnment or order if the court determnes that an appeal wll
"(a) [nlaterially advance the termnation of the litigation or
clarify further proceedings in the litigation; (b) [p]rotect the
petitioner from substantial or irreparable injury; or (c)
[c]larify an issue of general inportance in the admnistration
of justice").

61 More inportantly, to allow an order conpelling
arbitration to be appealable as of right would contravene our
| ong- st andi ng policy of encour agi ng arbitration as an
alternative to litigation. "It has been the policy of this
state and this court to foster arbitration as an alternative to
[itigation. The advantage of such a process lies in the
avoi dance of the formalities, delay, and expense of litigation."

State v. P.G Mron Constr. Co. Inc., 181 Ws. 2d 1045, 1055,

512 N.W2d 499 (1994) (internal citations omtted). | ndeed, we
have recogni zed that "the goal of arbitration is '"to resolve the
entire controversy out of court wthout the formality and

expense that normally attaches to the judicial process. Bor st

v. Alstate Ins. Co., 2006 W 70, 961, 291 Ws. 2d 361, 717

N.W2d 42 (quoting 2A Jay E. Genig & Nathan A. Fishbach,
W sconsin Practice Series: Mthods of Practice 8§ 86.40, at 272

(4th ed. 2004)); see also Franke v. Franke, 2004 W 8, 9124, 268

Ws. 2d 360, 674 N.W2d 832 ("[P]ublic policy favors arbitration
as pronoting the efficient resolution of disputes, and as givVing
the parties what they bargained for, that is, an arbitrator's,

not a court's decision."). Arbitration is supposed to take
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pl ace outside the province of the court until a party applies to
the court for an order confirmng, see Ws. Stat. § 788.009,
vacating, see Ws. Stat. § 788.10, or nodifying, see Ws. Stat.
§ 788.11, the arbitrator's award. The court my then enter
judgnment in conformty with its order confirmng or nodifying
t he award. Ws. Stat. § 788.12. Thus, the parties still have
the opportunity to have their day in court, if necessary, after
arbitration is conplete. The goal and structure of arbitration
would be conpletely wundermined should we allow an order
conpelling arbitration to be appealable as of right, thereby
inviting the arbitration system into the appellate process
before the arbitration even occurs. Arbitration is designed to
be the first step, not the last step. For that very sane
reason, an order denying arbitration, which requires the case to

proceed in court, should be appeal able as of right. See Ws.

Auto Title Loans, Inc. v. Jones, 2006 W 53, 290 Ws. 2d 514,

714 N. W 2d 155.

162 In sunmary, | would go further than the majority and
decide that an order conpelling arbitration is not appeal able as
of right. A conclusion otherwi se would contravene our |ong-
standing policy of encouraging arbitration as an alternative to
[itigation.

163 For the foregoing reason, | respectfully concur.
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